INTRODUCTION
Over the last 30 years alternative dispute resolution (ADR) has become more prominent in Australian legal practice due to the need to reduce the cost of access to justice and to provide more expedient and informal alternatives to litigation. There is a shift away from adjudicative or determinative processes and towards more cooperative processes for dispute resolution. 1 The rigidity, complexity and cost of formal structures has meant that courts, tribunals and other rights-based structures are often inaccessible to all but a few in society. 2 The incapacity of these structures to resolve conflict, although they may determine rights, has been a relevant factor in the development of alternative options for dispute resolution. 3 Clearly, Australian legal practice is undergoing change. As legal educators, we need to ask: how should we be preparing law students entering practice for these changes? How can we ensure that once they become lawyers, our students will not rely entirely on litigious methods to 1 Tania Sourdin, Alternative Dispute Resolution (LBC Thomsons, 5th ed, 2015) 13 2 Ibid 12. 3 Ibid.
existing approaches, and how the teaching of ADR within clinics can be improved. Although the focus of this paper is upon ADR in the Australian clinical context, I will also argue that changes afoot internationally -including, in particular, the requirements of '21 st century lawyering' -make these questions of relevance to a wider audience.
DEVELOPMENT OF ADR IN AUSTRALIAN LEGAL PRACTICE
The United States has been the front-runner in the contemporary use of ADR in legal and justice systems. 6 Australia has followed with the large-scale inclusion of ADR, primarily through mediation, in court-connected programs. 7 Ardagh and Cumes 8 suggest that in Australia the evolution of dispute resolution processes has proceeded through three distinct phases: the first being the predominance of adversarial processes in a traditional legal environment. 9 The second was a growth of a new phase in which ADR involving non-legal processes and outcomes was the subject of major legal reform. 10 the Boilermakers' case. The High Court held that the Court of Conciliation and Arbitration, as a tribunal exercising the non-judicial power of arbitration, could not also exercise judicial power as a Chapter III Court. 15 Sourdin, above n 1, 14. 16 Ibid citing R Fisher, W Ury, Getting to Yes: Negotiating Agreement Without Giving In (Houghton Mifflin, Boston, 1981) .
as a collaborative or co-operative model. The most important technique in this type of problem-solving negotiation is to distinguish between interests (or needs) and positions (desires, wants) . 17 This model evolved from work completed in the late 1920s by the theorist Mary Parker Follett who developed and explored the model of constructive and integrative negotiation. 18 During the 1980s and 1990s, negotiation theorists continued to expand upon many of the notions contained in Follett's work and in the Fisher and Ury model of negotiation. In Australia, decisional models, in which a third party exercised either an advisory or determinative function, were most popular until the early 1970s. 19 Since then, focus has been less on third party interventions and more on providing support and assistance to disputants. 20 In 1995, there was a significant development in ADR practice with the establishment of the National Alternative Dispute Resolution Advisory Council (NADRAC). NADRAC was established as an Australian independent body providing policy advice about ADR to the Attorney-General of Australia existing until the end of 2013. NADRAC closely examined definitions and descriptions of ADR processes. 21 NADRAC described ADR as an 'umbrella 17 Sourdin, above n 1, 45. (Pittman, London, 1973) 19 Sourdin, above n 1, 16. 20 Ibid. 21 Ibid 4. term for processes, other than judicial determination, in which an impartial person assists those in a dispute to resolve the issues between them'. 22 The focus on ADR in legal practice was enhanced in January 2008, when the National Mediator Accreditation System and Standards focused on enhancing consumer certainty and supporting mediation referral. 23 Alongside this system, a compulsory accreditation system for family dispute resolution practitioners was developed encouraging the practise of a mix of mediation, conciliation and advisory practice. 24 The dispute resolution process in Australia has been assisted by the creation and growth of various professional organisations such as LEADR 25 and a faster and cheaper alternative to the court system, a more costly and lengthy option. 30 In addition, there has been a rise in the number of tribunals using ADR. In 1998, the Victorian Civil and Administrative Tribunal (VCAT) was established with a broad jurisdiction. 31 In 2009, Queensland introduced a similar tribunal, the Queensland Civil and Administrative Tribunal (QCAT). 32 These tribunals facilitate self-representation by litigants and provide opportunities for parties to attend mediation. 33 There have also been a number of legislative initiatives to address the persistent adversarial frame of practice of Australian lawyers. For example, in Victoria there have been changes to civil procedure through the Civil Procedure Act 2010 (Vic)(CPA). Section 22 of the CPA provides that lawyers and parties must use reasonable endeavours to resolve disputes by agreement between the persons in the dispute and these endeavours may include the use of ADR. 34 In light of these changes in Australia, the court systems have adopted ADR, primarily using mediation processes in case management to encourage swifter processes and higher rates of settlement of disputes. Susskind notes that alternative methods for dispute resolution is much needed as court systems are often 30 Gutman, J, Fisher, T, Martens, E, Why teach alternative dispute resolution to law students? Review went further to recommend that the courts consider continuing to use judicial registrars to conduct mediation and judicial resolution conferences where resources permit. 41 To facilitate this process, the courts and VCAT are to consider developing a framework to facilitate communication regarding best practice in relation to ADR. 42 In addition, legislative changes may be suggested to the Victorian Government that would enhance the use of ADR. 43 The Review recommendations went further to include innovative online dispute resolution for civil claims which could provide a model for a more flexible and proportionate way of dealing with small civil claims, and could provide a model for efficiencies in other areas of law in the future, including minor criminal matters such as traffic offences. 44 There has also been interest over the past decade in the creation of pre-litigation or pre-filing ADR obligations. 45 These obligations essentially require individuals or organisations to attempt to resolve their differences before commencing court or tribunal proceedings. 46 Act (1975) (Cth) , Ss 60l(7). Such changes to civil procedure and family law are evidence of the commitment of governments to encourage settlement prior to litigation through the use of ADR. 49 In addition, there has recently been a marked growth in industry-based, private, government and community-supported dispute resolution schemes. 50 The increasing emphasis on ADR represents a significant change to Australian legal practice. For law students, knowledge of these changes and an education as to ADR skills are essential for the effectiveness of the 'new lawyer' who will be entering legal practice. 51 Although the teaching of ADR need not be confined to clinical settings, I argue that these changes have an impact on how law students are taught in clinics and how they are prepared for the skills they will 47 Liberalisation, Susskind contends, concerns the flexibility that has arisen regarding who can be a lawyer. In the past, the practice of law has been strictly regulated with stipulations as to who can be a lawyer, who can run and own a legal business, and what services they can provide. 56 The justification for this, and rightly so, is the need to ensure that those providing legal advice be suitably trained and experienced. However, Susskind suggests, that while this is a valid argument, in reality, this 'closed community of legal specialists does not seem to offer sufficient choice to the consumer.' 57 As such, over the last few years, many have advocated for a relaxation of the regulations and laws that govern who can offer legal services and from what types of business. 58 Susskind emphasises that these developments are of 'profound significance and represent a major departure from conventional legal services.' 59 The idea behind this is to offer legal services in new, less costly, more client-friendly ways. The last of the three factors Susskind draws on is the impact of information technology on lawyers and courts. 60 greater reliance on problem-solving strategies and more effort to directly include the client in face-to-face negotiation. 74 Communication strategies such as listening, explaining, questioning and establishing rapport and trust are tools for lawyers to focus on in their work with clients. According to Macfarlane, in the past these have been viewed as only part of the more specialised skills of advocacy and procedural requirements. 75 The new lawyer now focuses on these skills and gives them priority so that they become the primary vehicle for resolving conflict. 76 Macfarlane argues that this recognition of the importance of persuasive communication in conflict resolution also means a greater concentration on the needs and wants of the other side. 77 The third factor is the new lawyer's relationship with their client. This is where the new lawyer differs fundamentally from the traditional approach. According to Macfarlane, the new lawyer realises that a crucial part of their role is to assist clients to identify what they really need, while continuing to assess the risks and rewards as well as what they believe they 'deserve' in some abstract sense. 78 client.' 79 This approach moves the lawyer away from the traditional, narrow, adversarial-based model towards a more flexible, conciliatory trajectory. 80 In seeking the best possible outcome, the new lawyer looks for options for the client based on the client's needs and interests. As Macfarlane points out, 'the new lawyer practises from the basis that almost every contentious matter will settle without a full trial, and some will settle without a judicial hearing of any kind.' 81 Therefore, the lawyer's understanding of ADR affects the construction of their identity and influences the ways that they practise. 82 Macfarlane advocates for law schools and clinics to embrace the changes taking place within the legal system. 83 These changes will prepare 'new lawyers' for the responsibilities and competencies that are desirable for an effective lawyer. 84 Taking from Macfarlane's proposition that law schools and clinics should embrace the changes in preparation for the alternatives to litigation that the new lawyer will offer the client, we can ask: has legal education recognised this? training young lawyers to become? 85 Susskind asks, 'Are we training these lawyers to become traditional one-to-one practitioners specialising in blackletter law and charging by the hour or are we preparing the next generation of lawyers to be flexible, team-based, hybrid professionals?' 86 Susskind suggests that emphasis in law schools is on the former, with very little regard for the latter. 87 He is concerned that many legal educators and policymakers do not even know there is a second option, and that law schools are therefore training young lawyers to become '20 th century lawyers' and not '21 st century lawyers '. 88 Susskind is not suggesting that core legal subjects such as contract and constitutional law should be 'jettisoned', but that there is a need to focus on how best to prepare lawyers for legal practice in the coming decades. 89 Macfarlane echoes these concerns and concludes unequivocally that 'there is an urgent need for lawyers to modify and evolve their professional role from adversarial 'pit bull' to creative conflict resolver.' 90 She suggests that there needs to be 'a dramatic overhaul of legal education to prepare new graduates for the negotiation and dispute resolution challenges they will face in practice and for their new roles and new identities as 'problem solvers' in society.' 91 As discussed previously in this paper, the emphasis for the 21 st century lawyer 85 is on how to approach the changes occurring within the legal system, and how to become a practitioner who can address the needs of the client and focus on their interests. There is a need to increase the skillset of aspiring lawyers in order to empower them to deal with the developing and changing legal system. For over two decades, legal educators in Australia have recognised the need to re-think our teaching approach. In 1995, for instance, Australian clinician Ross Hyams 92 advocated for utilising various methodologies of law teaching 'to make the legal system relevant for the students and to make the students relevant for the system'. 93 Hyams suggested that students be trained in the appropriate skills that they will need to survive in the professional environment. 94 Hyams argued that these reforms needed to go further than teaching students merely legal 'operations'. 95 Rather, interpersonal, ethical and communication skills which are integrated into each subject using various teaching methodologies can prepare students for their professional life, even if they do not choose to continue in the legal profession. 96 curriculum, in some form, due to the TLOs. 114 Importantly, Douglas tempers these findings with a warning that despite the potential for TLOs to encourage a deeper focus on ADR, law schools may meet these new requirements but still not offer students a quality experience of ADR theory and practice. 115 Douglas cautions against including ADR as an add-on to core law subjects such as civil procedure. She argues that if this were to happen, students would experience ADR within a litigation framework (given the specific subject being studied), and as a cursory treatment of ADR in the learning and teaching design. 116 According to Douglas, this integrated approach to ADR may mean that ADR is taught as a module that fails to address theoretical concerns in depth, and is unlikely to be taught by an ADR 'expert', which may diminish the effectiveness of the learning and teaching design. dispute is given to the students and there is an online component to the ADR exercise, which must be completed prior to the tutorial. Students work in small groups to resolve the online dispute using negotiation and mediation strategies. The students then attend the tutorial and complete the mediation with face-to-face ADR. After completion of the activity, students are required to submit a short reflective journal about their experiences in the exercise. 124 Both Monash University and Melbourne University offer postgraduate courses in ADR. Monash University offers a Masters of Dispute Resolution. The guidelines for this Course state that it provides a thorough theoretical and practical grounding in dispute resolution and develops the advanced professional skills and specialist knowledge required for working as a dispute resolution practitioner, including as an arbitrator, mediator or other dispute resolution practitioner. It is suitable for graduates interested in developing or enhancing specialist careers in dispute resolution. 125 Melbourne University offers a Graduate Diploma in Dispute Resolution.
ADR AND LEGAL EDUCATION

TEACHING OF ADR IN AUSTRALIAN LEGAL EDUCATION
According to the synopsis
This specialisation in dispute resolution works from the principles that underpin dispute resolution and management. The subjects examine how these principles inform the theoretical and practical aspects of this rapidly changing area of law. This course is relevant to legal practitioners and will appeal to others working in the design, reform and practice of dispute resolution. Judges, legal practitioners and legal researchers teach a broad range 124 Monash University Unit Guide for Civil Dispute Unit 125 Monash University Unit Guide for Masters of Dispute Resolution of subjects spanning litigation and alternative dispute resolution 126 From this discussion it is clear that the teaching of ADR at law school has been recognised as adding value to students' legal education and so should have a key position in the legal curriculum. There have been some attempts to incorporate ADR into existing curricula at some Australian universities. In the next section I will look more closely at the place of ADR in Australian clinical legal education. I will focus on how the teaching of ADR can add value to students' clinical legal education and be brought in line with the integration of theory and practice.
ADR and CLINICAL LEGAL EDUCATION IN AUSTRALIA
In line with support for the notion of 'learning by doing' and the views of writers, academics and commentators that a legal education should also teach students what lawyers actually do in practice, a strong practice-oriented trend of legal education has developed in Australia. 127 learning experience because of the way in which the student must interact with the client'. 143 The student is made acutely aware of the individuality of the relationship between lawyer and client and the need for the competent lawyer to respond to the particular set of facts that arise in each case. 144 Clinical legal education and pedagogy 145 lends itself to the 'interconnectedness of theory and practice'. 146 In the teaching of ADR, this connection can occur by shaping students' knowledge, skills and attitudes towards non-adversarial options for resolving clients' legal issues. 147 Macfarlane states that debate over learning about law can be reframed within a realisation of the 'interconnectedness of theory and practice '. 148 It is important to explore whether this 'connectedness' between the teaching and practice of ADR is in fact happening in various clinics in Australia. Macfarlane strongly advocates for clinical legal education to be warned against becoming 'stuck' in a conception of social justice lawyering that is heavily dependent on rightsbased strategies and traditional hierarchical conceptions of the lawyer/client relationship. 149 Macfarlane traces the history of early clinics, which she notes 143 Ibid. 144 Ibid, citing John Boersig, James Marshall, and Georgia Seaton, 'Teaching Law and Legal Practice in a Live Client Clinic' (2002) were motivated by an 'ethos of public service and a desire to bring access to justice to underserved and marginalised groups within the community.' 150 In the process, Macfarlane notes, students would acquire important practical skills and skills teaching was seen as an effective answer to demands for competency that were gathering pace as a result of reports such as the MacCrate Report 151 in the US and the Marre Report 152 in the UK. According to Macfarlane:
'Clinics need to keep pace with the changing environment of legal service, and continue to capture the imagination of law students and funders, there needs to be a re-evaluation and modernisation of how we think about both the service and the educational goals of the law clinic.' 153
Macfarlane suggests that clinics need to remain relevant and vital in their dual mission of legal education and justice. Clinics need to examine how far the ideology of a 'default to rights', and an assumption that the lawyer is 'in charge' in the professional relationship still drive their decision-making and sense of worth. 154 The challenge for clinics is to be willing to reevaluate how, in this new environment, they can fulfill their dual mission of education and service most effectively and with the greatest potential for transformation. 155 In order for legal clinics to prepare their students to be 21 st century lawyers, there needs to be a move away from the 'default to rights'. 157 In other words, clinics need to move away from assuming a 'relentlessly normative view of conflict, in which one side is right and the other is wrong, and in which therefore there must always be a winner and a loser'. 158 An alternative and more beneficial approach would be for clinic clients to be advised of a range of options, including litigation, negotiation and dialogue, all with the overall commitment to practical problem solving. 159 Indeed, and as I explained earlier, there are some areas of law in which this is not only the ideal, but where it is also a legislative requirement. In the 21 st century, there is a move towards 'wise and transparent bargaining…towards finding the best possible settlement, this is a better strategy and may more directly address client's needs, both legal and non-legal.' 160 It is interesting to note that in their research regarding ADR in clinical legal education programs in Australia, King et King et al, above n 102, 248. on the fact that clinicians in these programs often attempt to resolve client problems without resorting to litigation, because most clients of clinics cannot afford the time or expense of court proceedings. 162 King et al. suggest that many clinicians would argue that there are overlaps between non-adversarial ideologies and clinical legal education and that these techniques have been an implicit part of clinical pedagogy for years. 163 They also argue that it is not sufficient for clinical legal educators to point to this holistic and client-centered way of lawyering and state that they are teaching ADR skills. 164 Instead, they suggest that the teaching of ADR needs to be explicit, rather than implicit. They go further to suggest that slowly integrating and advancing beyond the teaching and practice of basic negotiation skills that have been included in the clinical curriculum for many years. 166 Bloch has researched the impact that the integration of ADR into the clinical curriculum has had or might have had in law schools in India, South Africa and the United States. He found that clinical programs that teach and practice ADR can inform, improve, and reform not only legal education, but also, over time, the practice of law and the legal profession. 167 Bloch reports that many law schools in the United States offer ADR courses, with a few schools requiring students to take at least one ADR course. 168 In addition, law schools, for example in South Africa, also offer Street Law programs in which law students provide peer mediation and conflict resolution training for school students. 169 Taking into account these contexts, we can see that some clinical educators are alive to these issues and ADR is starting to be dealt with in more explicit ways in clinical settings. Indeed, in the US, some law schools have established clinics dedicated to ADR. A growing number of schools have developed mediation and arbitration clinics and some law schools offer community lawyering clinics that include ADR components. According to Bloch, some law schools in the US offer ADR clinics, where students may assist in employment mediations and consumer arbitrations. Some of these 166 Frank S. Bloch, The Global Clinical Movement (Oxford University Press, 2011) The aforegoing discussion indicates that ADR has been recognised by clinicians in some clinical settings as an important aspect of lawyers' practice and therefore that ADR skills and processes, in particular, negotiation and mediation, are viewed as a pivotal focus in the education of lawyers. According to Evans et al, clinical legal education confronts law students with the realities, demands and compromises of legal practice. 173 In so doing, it provides students with real-life reference points for learning the law. 174 Clinical legal education also invites students to see the wider context and everyday realities of accessing an imperfect legal system, enabling them to integrate their learning of substantive law with justice implications of its practical operation. 175 the community setting do not have the means to litigate, it becomes all the more important for students to consider other options for resolution of disputes other than litigation. These options will need to be addressed according to the client's means.
Clinical legal education in Australia has many connections with social justice. 183 There is a longstanding relationship between clinical programs and community legal centres and this relationship has influenced the teaching of various aspects of social justice goals in Australian courses. 184 Evans et al suggest that situating clinical courses in community legal centres gives a particular context to teaching legal ethics and challenges concepts of value-neutral, objective lawyering. 185 As such teaching lawyering skills in community legal centres highlights the legal skills required in a social justice setting. 186 When a clinic operates in a community legal centre setting, it is in the nature of the work that issues of access to justice arise daily, with almost every client who comes through the door. 187 This means that clinics offer students a powerful opportunity to analyse the 'justice' dimensions of law, ranging from the relationship between law and the perceived justice of its effect, to a lawyer's ethical obligations to achieve what a client wants as a 'just' result, to systemic questions about access to law and legal services. 188 These are especially rich opportunities for reflective practice. 189 The role of the clinic as a service provider will itself raise systemic questions about access to justice, for example, about available alternative services (private, public, legal and non-legal), about accessibility (geography, physical, cultural, language, financial etc). Within the work of a clinic based in a community legal centre or legal aid organisation, questions of access to justice attach to almost every client, inviting students to reflect on, for example, why the legal needs of a client and a community are not being met, or how they can be better met. 190
CONCLUSION
Despite this recognition, there is still uncertainty as to whether or how ADR, especially negotiation and mediation, is taught to students in clinical contexts.
Researchers like Giddings recognise the educational value of the real client clinic in providing opportunities for students to develop skills relating to legal practice and an awareness of social justice. 191 The legal clinic is where students are provided with opportunities to develop a range of attitudes, skills and understandings associated with legal practice. 192 recognised as a prominent component of legal practice, it follows that the connection between students' acquisition of knowledge in ADR and the application of this acquired knowledge to resolve client disputes should be a focus of clinical legal education.
The issue of where and how to ensure that ADR has a place in clinical legal education may extend further than creating ADR clinics, to a focus on legal service delivery in a social justice context. Students need to be taught to focus on client issues and how best to solve them. This may involve students being skilled up to actually learn about and start to think differently about using ADR frameworks in how they approach client matters and how they seek to resolve them. It may not be that the 'clinical learning outcome' is necessarily to teach students to become the best mediators or arbitrators but rather to provide students with holistic strategies, which they may use to negotiate for their clients in seeking alternatives for resolution of disputes.
In this paper I have argued that ADR processes are increasingly considered by legal practitioners to be an important aspect of lawyers' practice and by legal educators as a necessary ingredient of legal education. For the reasons I have explained, there is a need to ensure that clinical legal education is keeping up with changes in legal practice and legal education. Educators in the clinical legal education context should be providing students with sufficient knowledge of methods for dispute resolution to adequately prepare them for practice as '21 st century lawyers'. Susskind states that law schools cannot ignore future practice and law students should be provided with options, to study current and future trends in legal services and to learn some key 21 st century legal skills that will support future law jobs. 193 ADR is a growing area of legal practice resulting in changes in models of client service and advocacy. 194 The issue then is how best to prepare young lawyers for these changes. According to Sourdin, legal academics (and law schools) play an essential role in the training and education of lawyers and in interpreting these changes. 195 Sourdin sees legal education and training as 'a continuum along which the skills and values of the competent lawyer are developed. ' 196 There is a need to explore whether clinical legal education is taking these changes in legal practice on board and moving away from teaching traditional adversarial models towards teaching a more ADR skills based curriculum. There is a need to look more closely at whether the 'interconnect' between the teaching and practice of ADR is in fact happening in clinics; if so, how this teaching is happening including an examination of clinical curricula.
If it is established that this teaching is taking place, then research needs to be done to determine the strengths and weaknesses of existing approaches to teaching ADR in the clinic, and to consider whether and in what ways this teaching can be enhanced. We may also need to investigate whether it is 193 Ibid. 194 Macfarlane, above n 51, 243. 195 Sourdin, above 1, 5. 196 Ibid. sufficiently contributing to students' knowledge of non-adversarial approaches towards conflict resolution.
According to Sourdin,'changes to the law school education environment supporting ADR in a realistic, rather than marginal way should mean that there is a greater chance that law school education in Australia into the future will be both relevant and supportive of respectful dispute resolution in its traditional and alternative forms.' 197 Clinical scholars view clinical legal education as a method of learning and teaching law. 198 It includes teaching about skills as well as the broader legal system. 199 In this paper, I have shown that ADR has become a part of the legal system both in Australia and internationally. If clinical legal education is to teach students about the skills needed for practice then it follows that a focus on the teaching and learning of ADR skills is needed. Extensive research has shown that ADR has an important role in legal education. It places emphasis on a non-adversarial process of resolving conflict and provides lawyers with the knowledge and skills to engage with legal problems in a holistic manner. Law students engaged in clinics who understand and adopt these processes will become lawyers who focus first on client's needs and interests when problem solving and resort to adversarial practice only when necessary. In this way, clinical legal education 197 Ibid. can ensure that law students are well prepared for their roles as 'new lawyers' in 21 st century legal practice, who will utilise their comprehensive knowledge of ADR options to assist their clients to gain access to justice in more timely and cost effective ways. One can argue that in both the wider legal practice context and in the clinical education setting, ADR has a prominent focus. As such, taking into consideration the arguments put across in this paper, to prepare law students for legal practice, there is no alternative but to teach ADR in clinic.
